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1.	Introduction
1.1	Good morning ladies and gentlemen, it is my pleasure to be invited to the British Irish Commercial Bar Association Conference this year, and to be asked to “sing for my supper”. This forum provides an invaluable opportunity for commercial law practitioners across the four jurisdictions of Ireland, England and Wales, Northern Ireland and Scotland to meet and share insights on various topics with today’s conference, with the topic of this year’s conference being “Contract and Unjust Enrichment Law”. 
1.2	My contribution today will centre around the Supreme Court of Ireland’s recent treatment of a claim for unjust enrichment and restitution in the case of Bank of Ireland v. Murray (“Murray”). To give a little general context, there appears to be relatively scant authority on the issue of what is described in Goff and Jones on Unjust Enrichment (“Goff and Jones”) as “Disqualifying Circumstances", i.e. circumstances relating to the conduct of the claimant which could affect the claimant's prima facie entitlement to relief by way of restitution.
1.3	The issue takes up only four paragraphs of the most recent edition of Goff  and Jones (10th Edition, 2022), from para. 9-162 to 9-165. At para. 9-162 Goff and Jones frame the issue as follows: 
“Are there any circumstances in which a claimant, who can establish that he made a qualifying mistake, and that the mistake caused him to confer a benefit on the defendant, will nevertheless be denied restitution, otherwise than because of the availability of a general defence to a claim of unjust enrichment or some justifying ground?  In particular, to what extent is the claimant's “fault" significant for the availability of relief?”
1.4	Goff and Jones go on to state that it is a “long-standing assumption” within the law of unjust enrichment that a claimant will not be denied restitution for mistake merely because he was “negligent”.  By negligent in this context they explain that they mean  “(for example) having carelessly forgotten or overlooked the true facts, or having carelessly made no enquiry or only an inadequate enquiry, despite adequate means of knowledge being available”.
1.5	 Goff and Jones do add a qualification to this suggested “fool’s pardon” for the negligent claimant in restitution. It is that, crucially, the authorities for this proposition all assume a claimant who was unconscious of the risk of error; i.e. a claimant who acted on the basis of an incorrect belief, without any conscious appreciation that his belief might be wrong, or that there might be material circumstances of which he was ignorant. They conclude that the authorities do not go so far as to establish that a person who has doubts or suspicions about the true circumstances, or who is consciously ignorant of the true circumstances, can invariably recover on the ground of mistake.
2.	Bank of Ireland Mortgage Bank  v. Brian Murray and Attracta Murray [2025] IESC 24
Background
2.1 The geographical setting for the events at issue in Murray is the town of Killybegs, a town in the southwest of County Donegal.  It is the largest fishing port on the island of Ireland.  Mr Murray’s evidence in the High Court was that most of the men living in Killybegs work as fishermen at sea. 
2.2 Mr Murray himself had been fishing at sea since he was 15 years old.  He and his wife married in 1979 and their principal private residence was in Killybegs.  The evidence was that he was always at sea from Monday to Friday, and the fishing trips could involve the vessel being at sea for up to a week at a time.  Mr Murray was at all material times the sole breadwinner for his family, which included three children.
2.3 Mrs Murray had not worked outside the home for at least 10 years before the matters the subject of these proceedings.  By agreement she ran the household and all aspects of the family finances, while he was always fishing at sea.  The evidence was that Mrs Murray paid all the bills and gave him personal money for his personal use as he needed it from time to time.  
2.4 The Murray proceedings arose from two loans advanced by Bank of Ireland Mortgage Bank (“the Bank”), via the Bank of Ireland branch in Killybegs, ostensibly to both Mr and Mrs Murray, which I will describe as the 2003 loan and the 2007 loan.  The   2003 loan was for €40,000.00 and was for the purposes of part-funding a holiday apartment in Spain.  A number of the usual type of documents were apparently executed by the Defendants in connection with the loan agreement, including a Deed of Charge securing the loan by way of creating a mortgage over the family home.
2.5 The 2007 loan was for the significantly higher sum of €200,000.00 repayable over 20 years, for the stated purpose of building an “investment property” next door to the Defendants’ residence and to be secured on the existing charge held by the Bank.  Again, a large number of documents were executed, or apparently executed, by the Defendants in connection with the loan, including an amended loan offer letter and acceptance.
2.6 One of the relevant loan documents was a document entitled “Confirmation of Marital Status” (“the confirmation document”).  The purpose of the confirmation document was to insure that in a case of a loan application by a married couple involving a family home, each spouse/borrower would sign the document to confirm that they were in fact joint borrowers, and were joint owners of the property.  The document was also designed to confirm that they were married to each other, and that their marital status had not changed since the original mortgage.  It was thus necessary in this case for Mr Murray and Mrs Murray to certify each of the above matters, by signing the relevant section of the document.  
2.7 In addition, and of significance, it was also necessary for the Bank’s mortgage advisor to provide his or her signature, alongside the signature of both spouses, in order to confirm that he or she had in fact witnessed the signature of each spouse being affixed to the confirmation document.  In the present case, the relevant bank manager in Killybegs purported to witness Mr Murray’s signature on the confirmation document on the 10th May, 2007.  However, his evidence at the trial was that he did not recall meeting either Mr Murray or Mrs Murray, and that he did not disagree with Mr Murray’s contention that they had never met.  We will come back to this issue of the bank manager’s conduct a little later.
2.8 In any event the 2007 loan funds were drawn down from time to time on various dates between June, 2007 and November, 2009 into a mortgage account.  These funds were then transferred into a joint current account controlled by the Murrays.  These funds were subsequently used for purposes such as discharging tax liabilities of Mr Murray (€13,314.00 and €4,498.00 and €5,091.00), a payment made into a pension scheme for fishermen operated by the Department of Family and Social Affairs (€1,302.00), and a payment to a solicitor’s firm in respect of the purchase of a field by Mr Murray (€12,000.00).  No investment property was ever constructed.
2.9 The 2003 loan was fully repaid with the balance being discharged from monies advanced under the 2007 loan.  Scheduled repayments were made in respect of the 2007 loan up to June 2012.  The Bank issued these proceedings in April 2013 with a statement of claim claiming just over €185,000 made up of the principal amount plus a small amount of interest.  The Bank’s primary claim was for debt due on foot of the 2007 loan, but it also made a claim for monies received by the Defendants jointly and by each of them. 
2.10 The Defendants filed separate defences.  In his defence, Mr Murray denied he was a party to the 2003 and 2007 loans, or that he had agreed to a charge on the Defendants’ family home.  The defence appeared to indicate that Mr Murray was aware of a loan being made to his wife in 2003, but understood it to be a personal loan facility which was not secured by any loan on the family home, and that he was aware of a loan being made to his wife in 2007 but in an amount of only some €30,000, again as a personal and unsecured loan.  
3. The High Court Judgment
3.1 The High Court found that Mr Murray did not sign or execute the 2003 loan documents, and that it was not until 2018 that he became aware that his wife had forged his signature on some or all of the documents.  As a result the security interest purported to be created by the Deed of Charge was void and of no effect.  Baker J. held that Mr Murray had not signed the Family Home Declaration, the Deed of Charge or any of the other documents purporting to bear his signature.
3.2 As regards the 2007 loan, the High Court judgment records Mr Murray’s evidence to the effect that he and his wife had agreed to acquire the site adjoining their family home for €30,000, and that they agreed to borrow €30,000 for that purpose on an unsecured basis.  The Court was not satisfied that the documents related to the 2007 loan had been executed by Mr Murray.  The Court found that Mr Murray had become aware of the actual amount due on foot of the 2007 loan only in late 2011, and had become aware of the existence of a mortgage on his family home only in July 2012.
3.3 Judgment was awarded against Mrs Murray in full pursuant to the 2007 loan agreement.  While the trial judge was not satisfied that Mr Murray had signed the 2003 and 2007 loan documents purporting to bear his signature, she held that the Bank was entitled to recover the principal amount from him by way of restitution for repayment of money had and received.  The trial judge held that Mr Murray had received the benefit of the monies advanced along with his wife at the expense of the Bank.  
3.4 The trial judge went on to consider and reject a couple of possible defences that would deny the Bank a restitutionary remedy, i.e. change of position and no knowing receipt of the monies.  She held that Mr Murray was, in general, aware of the way in which the joint account was being used, and accepted that it was used for the benefit of the family in a general way.  There is no reference in the High Court judgment to the conduct of the Bank being a possible disqualifying circumstance.  
4.	The Court of Appeal
4.1	The Court of Appeal dismissed the two separate appeals brought by Mr. Murray and Mrs. Murray.  The Court upheld the High Court’s analysis of the Bank’s claim for restitution.  In particular, it did not accept that it was unfair to hold Mr. Murray accountable for the full amount of the loan, in the absence of a detailed analysis of the benefits he received.  Again, there was no reference in the Court of Appeal to the Bank’s conduct being a possible disqualifying circumstance.  
5.	The Supreme Court
5.1	The Supreme Court granted Mr. Murray leave to appeal and in the determination granting leave referred to the interaction between the Consumer Credit Act, 1995 and the principles governing claims for unjust enrichment as being a matter of general public importance which justified granting leave.  However, as sometimes happens on appeals to the Supreme Court, matters took a twist and a good deal of attention now began to focus on the confirmation document referred to earlier.  
5.2	As described earlier, the purpose of the confirmation document was to ensure that in the case of a loan application by a married couple involving a family home, each spouse/borrower would sign the document to confirm that they were in fact joint borrowers, and were joint owners of the property.  In the present case, the Bank Manager in Killybegs purported to witness Mr. Murray’s signature on the confirmation document on the 10th May, 2007.  However, the clear logic of the High Court findings, including the finding that Mr. Murray did not sign the loan documents, was that the Bank Manager did not in fact witness Mr. Murray’s signature of the confirmation document, and could not have done so.  
5.3 In her judgment for the 3-2 majority, Dunne J. considered whether the Bank’s failure to establish that the appellant had signed the ‘Confirmation of Marital Status’ document in the presence of its Branch Manager precluded its entitlement to recover in restitution on the grounds of public policy.  She was not persuaded that the failure of the Bank in this case was the result of a systematic practice on its part, or that its behaviour in this regard was unconscionable as contended for by Mr. Murray.  There was a process of the Bank, which, if it had been properly adhered to, could have avoided the situation which transpired.  To that extent, there was a degree of fault on the part of the Bank which led to its mistake in providing the sum of €200,000.00 to the Murrays.  However, this situation did not arise out of a systemic practice on its part.  On the contrary, what seemed to Dunne J. to have occurred was a departure from the normal practice of the Branch Manager of the Bank.  That was an error on his part and undoubtedly facilitated the deception of the Bank by Mrs. Murray, which resulted in the provision of funds to her and in respect of which Mr. Murray shared the benefit.  Dunne J. found it difficult to characterise the actions of the Bank through its Branch Manager as unconscionable on the facts of this case.   
5.4 Dunne J. accepted that, on the facts of this case, there was no doubt that had the Bank Manager not purported to witness the signature of Mr. Murray on the confirmation document in his absence, things might have turned out differently.  But equally, she felt there was no doubt that the Bank had been deceived into providing the original loan by means of the witnessing of Mr. Murray’s signature by persons on whom the Bank were entitled to rely, such as a solicitor and a Commissioner for Oaths.  While it was negligent of the Bank Manager to have done this on behalf of the Bank, Dunne J. was not surprised by this in circumstances where previous documents had been authenticated by appropriate and apparently responsible people and where, on this occasion, the documents were presented by Mrs. Murray, a person the Bank Manager had no reason to distrust and where necessary queries relating to the loan were dealt with by Mr. Murray’s accountant.  For her part, Dunne J. was of the view that the Bank was not to be denied restitution for mistake by reason of negligence in the completion of the documentation for the further loan. 
5.5 In addition, Dunne J. did not accept that the Bank Manager had made a “false representation” as stated in the joint dissenting judgment delivered by Woulfe and Hogan JJ., in purporting to witness the signature of Mr. Murray on the confirmation document.  In her view a false representation was designed to induce someone to act to their detriment on the basis of the false representation that has been made, and in her view that had not occurred here.  

Joint Judgment of Mr. Justice Woulfe and Mr. Justice Hogan
5.6 Woulfe and Hogan JJ. delivered a joint dissenting judgment which disagreed with key aspects of the reasoning of the majority of the Court and the proposed disposition of the appeal. They held that, unfortunately, the inexorable logic of the High Court findings was that the Bank Manager did not in fact witness Mr. Murray’s signature of the ‘Confirmation of Marital Status’ document. It equally followed that the Bank Manager made a false representation of fact by representing that he had witnessed Mr. Murray signing the confirmation document, and that he knew at all times that this representation was false.
5.7 Woulfe and Hogan JJ. deemed it inevitable that the confirmation document was relied upon by the Bank in granting the mortgage in question. In this way, it was held, the false representation was clearly causative of the mortgage being granted. One might have said in partial mitigation of the Bank Manager that he was well-motivated in making this false representation, and that he did so in order to facilitate the Murrays, but in their view this could amount to very limited mitigation only; the plain fact of the matter was that the Bank thereby became a party to the overall matrix of wrongful conduct which led to the 2007 loan being advanced.  
5.8 Woulfe and Hogan JJ. held that there were a number of fundamental objections to the Bank’s claim for restitution, including two which are relevant to the issue under discussion. First, the Bank itself became a party to the overall wrongful conduct, which was originally instigated by Mrs. Murray herself, by falsely attesting Mr. Murray’s signature. They held that the Bank’s own conduct was sufficient to disqualify it from recovery. Second, they held that an order for restitution in these circumstances would wholly undermine a key objective of the Consumer Credit Act 1995, namely, to safeguard the interests of the consumer. They found that the Bank’s own wrongful act contributed to an outcome which was wholly at odds with the public policy as reflected in the 1995 Act, and in the circumstances it seemed to Woulfe and Hogan JJ. totally contrary to public policy to allow the Bank’s claim in unjust enrichment. 
6.	Postscript 
6.1 It should be noted that these proceedings came back before the Court more recently on a separate issue (relating to an assignment of the debt), and an application to vary or rescind the judgment is currently before the Court.
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