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 ANNUAL CONFERENCE 2026

PANEL SESSION - CONTRACTUAL DUTIES OF GOOD FAITH

WHEN AND ON WHAT BASIS WILL A DUTY OF GOOD FAITH BE IMPLIED AS A TERM OF A COMMERCIAL (RELATIONAL) CONTRACT
MR JUSTICE (MARK) CAWSON (HIGH COURT OF ENGLAND AND WALES)

· Starting point - Yam Seng Pte Ltd v International Trade Corp Ltd [2013] EWHC 111 (QB), per Leggatt LJ.
· Since when, some first-instance courts have accepted that certain commercial relationships – specifically those involving long-term cooperation, trust, communication, and interdependence - may contain an implied term requiring good faith – see e.g. Bates v Post Office Ltd (No.3: Common Issues) [2019] EWHC 606 (QB), per Fraser J.
· Others have not – see e.g. Greenclose Ltd v National Westminster Bank Plc [2014] EWHC 1156 (Ch) at [150], per Andrews J:
“… there is no general doctrine of good faith in English contract law, and such a term is unlikely to arise by way of necessary implication in a contract between two sophisticated commercial parties negotiating at arms’ length.”
· Significantly, no court above the High Court has yet definitively accepted a general implied duty of good faith in commercial contracts simply because they are “relational.” Candey Ltd v Bosheh [2022] EWCA Civ 1103, [2022] 4 W.L.R. 84, at [31] per Coulson LJ merely recognised the possibility of implying a term in suitable cases.
· The legal basis for implying a term:
· Implication at law – application of Liverpool City Council v Irwin [1977] AC 239 (type of contract, e.g. employment); or
· Implication in fact – application of M & S v BNP Paribas [2015] UKSC 72 (necessity, obviousness).
· Al Nehayan v Kent [2018] EWHC 333 (Comm), per Leggatt LJ (sitting in the HC) provides an example a joint venture intended as a long-term collaboration and requiring the co-operation and commitment of both parties. In this case, Leggatt LJ:
· Implied a duty of good faith as a matter of fact applying M&S v BNP Parisbas;
· But said at [174] that he reached the same conclusion by applying Liverpool City Council v Irwin regarding implying a term at law: “on the basis that the nature of the contract as a relational contract implicitly requires (in the absence of a contrary indication) treating it as involving an obligation of good faith”.
· Contrast UTB LLC v Sheffield United Ltd [2019] EWHC 2322 (Ch), where, at [197]-[204], Fancourt J preferred to consider whether he should imply a term in fact in the particular contract before him, rather than on the basis that it may constitute a “relational contract” containing particular indicia to that effect.
· Where a duty of good faith is implied in this sort of case, it will generally include a duty to act honestly, a duty not to frustrate the contractual purpose, and a duty to avoid conduct that is commercially unacceptable. But not a duty to put the other party’s interests first, to renegotiate, or to act with “fair and open dealing” unless expressly required.
·  Contrast a fiduciary duty in a joint venture context, as considered by Leggatt LJ in Al Nehayan v Kent (supra) [153]-[166]. Where such a duty arises, it is relational in that it depends on there being a fiduciary relationship, but this is one the nature of which is such that the relevant party is necessarily required to subordinate their own self-interest.
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